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QUESTIONS PRESENTED 

This appeal involves an order of the District Court 
setting aside an order of the Board of Zoning Adjustment 
of the District of Columbia granting an exception to the 
zoning regulations and permitting the erection of a parking 
lot in an area zoned to exclude such use. These appellants, 
members of the Board of Zoning Adjustment, believe the 
questions presented in this appeal are as follows: 

1. Was it error for the lower court to set aside the order 
of the Board of Zoning Adjustment when there was sub¬ 
stantial evidence in the record to support the action of that 
Board? 

2. Was it error for the lower court to substitute its 
judgment for that of the Board of Zoning Adjustment and 
in effect determine that the granting of the exception 
would not be in the public interest and would interfere un¬ 
reasonably with the use of neighboring property? 

3. Was the lower court in error in injecting into the 
case, sua sponte, an issue of the safety aspect of the parking 
lot since no such issue was either raised by the parties in 
the hearing before the Board of Zoning Adjustment or 
considered by that Board? 

4. Was it error for the lower court to conclude that the 
action of the Board of Zoning Adjustment was “arbitrary 
and capricious ’* without reference to any facts which led 
it to that conclusion? 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit 


Theodore L Coe, et al.. Appellants , 

v. 

Capitol Hill Southeast Citizens Association, et al., 

Appellees . 


Appeals from the United States District Court for the 
District of Columbia 


JURISDICTIONAL STATEMENT 

The District Court had jurisdiction under Section 11-306, 
D. C. Code, 1951. 

The judgment of the District Court was entered Decem¬ 
ber 18, 1953 (App. 158,159). 

O* January 15, 1954, those appellants, members of the 
Board of Zoning Adjustment, filed notice of appeal. (Tr. 
419) This Court has jurisdiction under Title 28, USC 
(REV.), Sec. 1291. 

STATEMENT OF THE CASE 

Two of the appellants, The Real Estate and Improve¬ 
ment Company of Baltimore City and The Washington 
Terminal Company, defendants below, filed, respectively, 
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Appeals No. 3596 and 3597 (App. 81) with the Board of 
Zoning Adjustment for the District of Columbia wherein 
they sought special exceptions to the zoning regulations per¬ 
mitting them to establish a temporary automobile parking 
lot for a period of two years at New Jersey Avenue and D 
Street, S. E., Lots 800, 809, 811, 812, 814, 818, 801, Square 
692 (App. 81). 

After due notice, a public hearing was begun in the above 
numbered appeals before said Board on June 10,1953, with 
further hearings therein on July 15, August 13, and Sep¬ 
tember 23, 1953 (App. 81, 72, 127, 138). 

At the June 10th hearing, William Russell, now deceased, 
then Sergeant-at-Arms, House of Representatives, testified 
as to the inadequacy of parking facilities on Capitol Hill 
and of the serious problem resulting therefrom (App. 81). 
He read into the record a resolution by the House Admin¬ 
istration Committee wherein three of its members were ap¬ 
pointed by the Chairman to work with the Sergeant-at- 
Arms regarding the parking problem of members and em¬ 
ployees of the House of Representatives. The resolution 
further authorized Russell to make the necessary arrange¬ 
ments for the leasing of the lot involved in this appeal and 
to prepare the same for use as a parking lot (App. 91, 92). 

Mr. Frank Harless, a former member of Congress, and a 
proponent of the granting of the exception, testified as to 
the crying need for additional parking in the area and of the 
inability of those having business on “the Hill” to find 
parking space within several blocks of the Capitol (App. 
82). 

Several witnesses, all property owners in the area of the 
proposed parking lot, testified in opposition to the granting 
of the special exceptions. Each witness made general 
statements variously to the effect that the operation of a 
parking lot in the area would be detrimental to the neigh¬ 
borhood, would create a nuisance, was not necessary, would 
increase the traffic in the area, and would lower property 
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values (App. 85-90). One of the opposition witnesses, 
however, Mrs. Mary Filipowicz, testified that the streets in 
the area are crowded and heavily trafficked (App. 88). 

At the next session of the hearing, on July 15th, Captain 
William J. Broderick, head of the U. S. Capitol Police, 
testified that the need for parking spaces on or near Capitol 
Hill are really critical and that the granting of the excep¬ 
tion for the parking lot in question would be helpful to 
Congress, to people doing business on Capitol Hill and to 
visitors. He further testified that survey after survey had 
been made in attempts to provide additional parking space 
in the area (App. 93-98). 

Former Congressman Harless again appeared and testi¬ 
fied that he had been a member of Congress some ten years 
ago, still had frequent occasions to be in the area around the 
Capitol; and that during the intervening years he had ob¬ 
served the parking situation in the area become really 
critical (App. 99, 103). He also testified that during this 
period many areas formerly available for public parking 
in the vicinity of the Capitol were changed and are now 
used exclusively by occupants of the House Office Building 
(App. 99). 

Mr. Curley Boswell, Howe P. Cochran, Esq., one of the 
attorneys for appellees in this appeal, and Mrs. Richard 
W. Bolling appeared and gave testimony in opposition to 
granting of the parking lot exception. 

Mr. Boswell described extensive restoration work tak¬ 
ing place in the neighborhood, and expressed the view that 
there was no need for a parking lot in the area. He said 
that, in connection with the restoration going on, off-street 
parking is being provided, but gave no factual data to sup¬ 
port this general statement (App. 104, 105, 106, 110, 111, 
112 ). 

» Mr. Cochran also testified relative to the improvement 

taking place in the neighborhood, the investment that he 
and other property owners have made, the lack of any 
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need for additional parking and said that it is his opinion 
that the granting of the appeals would result in the creation 
of a nuisance. At great length, he characterized the ap¬ 
plication for operation of the parking lot as “a private, 
commercial, moneymaking venture, masquerading as a third 
leg to Congress’’ (App. 112-117). 

Mrs. Bolling stated that her husband is a Congressman, 
that they moved to the area to get away from traffic prob¬ 
lems, that she is opposed to the parking lot, that a goodly 
number of members of Congress live in the area and walk 
to work, and that members of Congress do not need addi¬ 
tional space but that their office staffs do. She further 
stated that the block in which they live is not restricted for 
use by members of Congress and that during the day it is 
parked “pretty solid” although very free at night. Mrs. 
Bolling also explained that the traffic condition does not re¬ 
sult so much from workers on Capitol Hill but from work¬ 
men engaged in the neighborhood and the great number of 
people who have business before the committees of Con¬ 
gress such as witnesses before Committees (App. 117-120). 

On August 13, 1953, the Board entertained a motion by 
the opponents of the exception for a rehearing, which was 
denied (See original record of Board). On September 23, 

1953 a plan of the proposed lot was submitted to the Board 
(App. 138, 139) and by letter dated October 1, 1953, the 
Board notified the proponents as well as the opponents of 
the special exceptions that the appeals before it had been 
granted September 23, 1953 subject to the conditions con¬ 
tained in the order (App. 79, 80). 

The property in question covers a total area of appproxi- 
mately 32000 sq. ft. with frontages of about 78 ft. on C 
Street, 131 ft. on D Street and 64 ft. on New Jersey Avenue, 

S. E. A portion of this area over-lies the railroad tunnel > 
providing access to Washington Terminal for trains arriv¬ 
ing from and departing for the south. With the exception 
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of the lot occupied by the Congressional Hotel, which is 
zoned Residental 90 “C”, the remaining portions of square 
692 is zoned as a Residental 60 “C” Area District (App. 
141, 142). This classification permits dwellings, apart¬ 
ment houses, flats, tenements, hotels, lodging or boarding 
houses, private clubs, fraternities, hospitals for humans and 
certain other uses (see pages 9-12, infra). The area is bound¬ 
ed on the north by the new House Office Building, which, 
though not subject to the zoning law, is comparable to a 
commercial zone. Properties to the east, west and south 
of square 692 are located in a residential use district and 
utilized almost entirely for residence and apartment pur¬ 
poses. The entire area of square 693, which lies south¬ 
west of the area in question is zoned first commercial, as is 
the frontage along the east side of First Street between D 
Street and North Carolina Avenue 1 . (App. 77). The mem¬ 
bers of the Board made a personal inspection of the prop¬ 
erty, and, based thereon and on the records and evidence 
adduced before it, the Board made certain findings of fact 
and, on September 23, 1953, entered an order granting the 
appeals for the special exceptions hereinvolved (App. 77). 

The appellees, plaintiffs below, are a corporation known 
as Capitol Hill Southeast Citizens Association, and indi¬ 
vidual fee owners of parcels of land in square 692 and 
squares contiguous thereto. Feeling that they were 
aggrieved by the aforesaid order, they sought a mandatory 
injunction in the United States District Court for the Dis¬ 
trict of Columbia, requiring the Board of Zoning Adjust¬ 
ment to vacate the said order (App. 59-69). Subsequent to 
the filing of the complaint, appellants The Washington Ter¬ 
minal Company and The Real Estate and Improvement 
Company of Baltimore City were added as parties defend¬ 
ant (App. 71) and appellants Samuel M. Selden, Frank 
Albertoli and Robert R. Rodenberg were joined as inter- 
venor-defendants (App. 143). Counsel for all parties agreed 
that the matter was one which could be properly disposed 
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of on motions for summary judgment (App. 146). Cross 
motions were filed and the matter came on for hearing 
on November 30, 1953, Judge Matthew F. McGuire presid¬ 
ing. Argument on the cross motions conclude on December 
1, 1953. The lower court filed a memorandum opinion on 
December 8, 1953 (App. 155-158), and, on December 18, 
1953 entered judgment issuing the injunction, vacating the 
order of the Board of Zoning Adjustment wherein the 
Board had granted its appeals numbered 3596 and 3597 
authorizing the temporary automobile parking lot in ques¬ 
tion, and referred the case back to the Board with instruc¬ 
tions to vacate and set aside its order (App. 158, 159). 

STATUTES INVOLVED 

Act of June 20, 1938, 52 Stat. 797, as amended by the Act 
of March 4, 1942, 56 Stat. 122, Sections 5-413, 5-414, and 
5-420, D. C. Code, 1951, in part, provide as follows: 

* * *, That to promote the health, safety, morals, conven¬ 
ience, order, prosperity, or general welfare of the District 
of Columbia and its planning and orderly development as 
the National Capital, the Zoning Commission created by 
the Act of March 1,1920 (41 Stat. 500), is hereby empower¬ 
ed, in accordance with the conditions and procedures speci¬ 
fied in this Act, to regulate the location, height, bulk, num¬ 
ber of stories and size of buildings and other structures, 
the percentage of lot which may be occupied, the sizes of 
yards, courts, and other open spaces, the density of popu¬ 
lation, and the uses of buildings, structures, and land for 
trade, industry, residence, recreation, public activities, or 
other purposes; and for the purpose of such regulation 
said commission may divide the District of Columbia into 
districts or zones of such number, shape, and area as said 
Zoning Commission may determine, and within such dis¬ 
tricts may regulate the erection, construction, reconstruc- 


1 The record erroneously describes this street as South Carolina Avenue. 
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tion, alteration, conversion, maintenancefi and uses of build¬ 
ings and structures and the. uses of land. All such regula¬ 
tions shall be uniform for each class or kind of building 
throughout each district, but the regulations in one district 
may differ from those in other districts. 

Sec. 2. Such regulations shall be made in accordance with 
a comprehensive plan and designed to lessen congestion in 
the street, to secure safety from fire, panic, and other dan¬ 
gers, to promote health and the general welfare, to provide 
adequate light and air, to prevent the undue concentration 
of population and the overcrowding of land, and to promote 
such distribution of population and of the uses of land as 
would tend to create conditions favorable to health, safety, 
transportation, prosperity, protection of property, civic 
activity, and recreational, educational, and cultural oppor¬ 
tunities, and as would tend to further economy and effi¬ 
ciency in the supply of public services. Such regulations 
shall be made with reasonable consideration, among other 
things, of the character of the respective districts and their 
suitability for the uses provided in the regulations, and 
with a -view to encouraging stability of districts and of land 
values therein. 

• * • • • • • . • • • 

Sec. 8. A board of zoning adjustment is hereby created 

• * • 

The regulations adopted by the Zoning Commission may 
provide that the Board of Adjustment may, in appropriate 
cases and subject to appropriate principles, standards, 
rules, conditions, and safeguards set forth in the regula¬ 
tions, make special exceptions to the provisions of the 
zoning regulations in harmony with their general purpose 
and intent. The Commission may also authorize the Board 
of Adjustment to interpret the zoning maps and pass upon 
disputed questions of lot lines or district boundary lines or 
similar questions as they arise in the administration of the 
regulations. 
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The Board of Adjustment shall not have the power to 
amend any regulation or map. 

• ••••••••• 

Upon appeals the Board of Adjustment shall have the 
following powers: 

• ••••••••• 

(2) To hear and decide, in accordance with the provi¬ 
sions of the regulations adopted by the Zoning Commission, 
requests for special exceptions or map interpretations or 
for decisions upon other special questions upon which such 
Board is required or authorized by the regulations to pass. 

REGULATIONS INVOLVED 
Zoning Regulations of the District of Columbia 
(The date of latest revision follows text) 

Section II .—Use districts 

In order to regulate the location of commerce, business, 
trades, and industries and the location of all buildings, de¬ 
signed or occupied for specified uses, the District of Colum¬ 
bia is hereby divided into use districts, of which there shall 
be four, known as— 

(a) Residental. 

(b) First commercial. 

(c) Second commercial. 

(d) Industrial. 

These districts are shown upon maps designated as “use 
maps/’ 

Except as hereinafter provided, no building shall be 
erected or altered, nor shall any building or premises be 
used for any purpose other than is permitted in the use dis¬ 
trict in which such building or premises is located. 

The “A” restricted, “A” semirestricted, and “B” re¬ 
stricted area districts shall also be construed as use dis- 
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tricts. See section XIV, XV(a) XV(b), and XVI(a). 
(June 30, 1936.) 

Section III .—Residential district ■ 

In the residential district all buildings and premises, ex¬ 
cept as otherwise provided in these regulations, shall be 
erected for and used exclusively as— 

1. Dwellings. 

2. Apartment houses, flats, and tenements in the “A”, 
“B”, “C”, and “D” area districts, and in the “B” re¬ 
stricted area district as provided in section XVI (a). (As 
amended June 30, 1936.) 

3. Hotels in the “B”, “C”, “D” area districts having 
not less than 30 rooms reserved exclusively for transient 
guests, and where food, drinks, or refreshments are pre¬ 
pared and sold to be eaten in a restaurant on the premises 
where sold: Provided, such restaurant is located entirely 
within the building with no entrance from the street, and 
no part of said restaurant or the entrance thereto is visible 
from a sidewalk, and provided further, that there shall be 
no sign or display indicating the existence of such restaur¬ 
ant visible from the outside of the building. As amended 
June 30,1936, June 6,1942 and June 9,1944.) 

3. ( a ) Commercial uses which distinctly pertain to or 
are appropriate adjuncts to hotels as follows: Drug stand, 
including soda fountain, perfumery shop, florist shop, bar¬ 
ber shop, beauty parlor, pressing or tailoring establish¬ 
ment, cigar or news stand, and uses similar to those enu¬ 
merated in this paragraph, may be established in hotels in 
the residential district when approved by the Board of 
Zoning Adjustment as provided in Section XXIII. (June 
6, 1942.) 

4. Lodging or boarding houses in the “A”, “B”, “B” 
restricted, “C”, and “D” area districts. (As amended 
June 30, 1936.) 

5. Churches. 
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6. Private clubs, fraternities, and lodges in the “A”, 
“B”, “C”, and “D” area districts, except those the chief 
activity of which is a service customarily carried on as a 
business. (As amended Mar. 21, 1924, and June 30, 1936.) 

7. Hospitals, sanitariums, and clinics for human beings 
in the “A”, “B”, “C”, and “D” area districts. (As 
amended Feb. 28, 1922, Feb. 21, 1924, and June 30, 1936.) 

8. Transportation rights of way. (As amended Decem¬ 
ber 3,1941.) 

9. Farms, trucks gardens, nurseries, and greenhouses, ex¬ 
cept in the “A” restricted area district. (As amended 
June 30,1936.) 

10. Accessory buildings and uses of property customarily 
incidental to uses other than dwelling uses which are per¬ 
mitted in a residential district, when located on the same lot 
and not involving the conduct of a business on the premises. 
(As amended June 30,1936.) 

The following usual accessories of a residence located on 
the same lot with that residence and not involving the 
conduct of a business shall be allowed: 

(a) The office of a physician, dentist, or other persons 
residing on the premises and including home occupations, 
engaged in by the occupants of a dwelling, not involving 
the conduct of a business on the premises, provided that no 
window display nor any sign other than a name plate not 
exceeding 1 square foot in area and bearing only the name 
and occupation of the occupant shall be allowed as apper¬ 
taining to use as offices or for home occupation as permitted 
under this section. 

( b ) A private garage located in a fireproof compartment 
within, adjoining, or forming an addition to a building, or 
both, provided that the total private garage storage facili¬ 
ties on any one lot shall not exceed 900 square feet in area. 
(As amended May 7, 1928, Oct. 20, 1932, June 30, 1936 and 
April 12, 1950.) 

(c) A private garage located in the rear yard with a 
dwelling, and not less than 10 feet from any point of such 
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dwelling nor less than 20 feet from the building line of any 
street upon which the lot abuts; provided that if the lot will 
not permit a garage to be located in conformity with this 
regulation a garage may be approved by the Board of 
Zoning Adjustment, as provided in Section XXIII of these 
regulations; and provided further that the total private 
garage storage facilities on any one lot shall not exceed 900 
square feet in area. (As amended Oct. 20, 1932, June 30, 
1936, June 7,1940 and April 12,1950.) 

(d) A public storage garage in an apartment house, 
where the floor area of said garage does not exceed one- 
fourth of the total floor area designed for use or used by 
the tenants; provided the vehicular entrances or exits are 
located 75 feet or more back of the building line of the 
nearest street, or are so located that dangerous traffic or 
otherwise objectionable conditions, as may be determined 
by the Board of Zoning Adjustment as provided in section 
XXIII of these regulations will not be created. (Feb. 5, 
1930, amended June 30,19.36 and Oct. 10,1938.) 

(e) Open parking spaces accommodating motor driven 
vehicles of the persons residing in the building or buildings 
on the premises, provided no part of such parking space 
which is located on the same lot with the building it is in¬ 
tended to serve shall be permitted within ten feet of the out¬ 
side walls of the building; and provided further that any 
such parking space between the outside walls of a building 
and the line of any street upon which the lot abuts shall 
require the approval of the Board of Zoning Adjustment, 
as provided under Paragraph 26, Part 2, Section XXIII of 
these regulations. (February 13,1943, as amended July 29, 
1949.) 

11. A private garage which is not appurtenant to any of 
the above uses and housing not more than two motor driven 
vehicles, nor exceeding 450 square feet in area, if located 
50 feet or more back of the building line of the nearest 
street, and abutting and opening directly upon a public 
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alley. (As amended Oct. 20, 1932, June 30,1936 and April 
12, 1950.) 

12. In the “A”, “B”, “B” restricted, “C”, and “D” 
area districts, a public-storage garage, or the temporary 
parking of motor vehicles on an alley lot, so recorded on 
the records of the Surveyor, District of Columbia, January 
1,1928, when no part of such garage or the space for such 
parking is located within 75 feet of any street building line, 
and when vehicular entrances and exists open directly on a 
public alley. (As amended Feb. 13, 1932 and June 30, 
1936.) 

13. Temporary use of premises by fairs, circuses, or 
carnivals, upon compliance with the police regulations of 
the District of Columbia. (Oct. 10, 1938.) 

14. Public schools, municipal recreational uses, pumping 
stations, and fire-engine houses may be erected in any use 
district, provided that in the case of a fire-engine house, 
located in a residential district, a public hearing shall first 
be held by the Commissioners of the District of Columbia. 
Police stations shall be located only in commercial or indus¬ 
trial districts. (September 18, 1920, as amended June 9, 
1944.) 

Section XX —Certificate of Occupancy 

Here after, no person shall use any building, land or 
premises, or part, thereof, for any purpose except as a 
single family dwelling until the Inspector of Building* 
shall, upon written application, have issued to such person 
a Certificate of Occupancy stating that such use complies 
with these regulations, and that the building or portion of 
the building affected complies with the requirements of 
these regulations and the Building Code for such use. (Mar. 
23, 1949.) 

Provided, however, that certificates of occupancy shall 
not be required for separate offices in an office building if a 
certificate of occupancy, as herein required, is issued for the 
entire building. 
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Certificates issued in conformity with the foregoing 
paragraph shall, except in the case of churches, be so con¬ 
spicuously posted in or upon the premises to which they 
apply that the same may be readily seen by anyone entering 
such premises. (Feb. 8,1921.) 

If erection or alteration of the building is contemplated, 
the Certificate of Occupancy shall not be issued until such 
erection or alteration is completed to the point of availability 
of occupancy for use; provided, however, that where altera¬ 
tion to a building is required by law in order to effect com¬ 
pliance with the provisions of the Means of Egress Law, (Act 
of December 24, 1952, Public Law No. 838, 77th Congress), 
the Inspector of Buildings may issue a Certificate of Oc¬ 
cupancy therefore prior to the making of the alterations re¬ 
quired, provided, the use of the building for which the Cer¬ 
tificate of Occupancy is desired, if a new use, is not one 
which under the provisions of the said law would require 
a greater amount of egress or fire protection facilities than 
required for the use existing prior to said alterations. Any 
Certificate issued under the terms of this proviso shall be 
subject to compliance with the Means of Egress Law. (Mar. 
23, 1949.) 

A record of all certificates shall be kept on file in the office 
of the Inspector of Buildings unless the same shall have 
first been microfilmed, in which event the original records 
may then be destroyed, and the microphotographs shall be 
kept on file in lieu thereof. A fee of $4 shall be charged 
for each original certificate and $1 for each copy thereof. 
(Amended Feb. 28, 1949 and June 29, 1949.) (Entire Sec. 
XX amended June 9,1944.) 

Section XXIII —Board of Zoning Adjustment, 
(adopted October 10, 1938) 

• •«•••••*• 


[* NOTE: Ttitle changed to Director of Inspection by Commissioners’ 
Order 448 , 347 , dated Jan. 4, 1954.] 
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Part 2 

Powers Relative to Exceptions and Special Questions 

Upon appeals the Board of Zoning Adjustment is hereby- 
empowered to grant requests for the following special ex¬ 
ceptions, -when, in the judgment of the Board, such excep¬ 
tions shall be in harmony with the general purpose and in¬ 
tent of the zoning regulations and maps and will not tend to 
affect adversely the use of neighboring property in accord¬ 
ance with the zoning regulations and maps. 

• ••••••••• 

4. Permit, in a residential district, except as hereinafter 
provided, the use of an unimproved lot for the temporary 
parking of motor vehicles, subject to such restrictions and 
safeguards as may, in the opinion of the Board, be neces¬ 
sary to protect the residential property in the vicinity, 
when such use is found to be reasonably necessary or con¬ 
venient to the neighborhood, and not to interfere unreason¬ 
ably with the most appropriate use of neighboring prop¬ 
erty under the zone plan. • • • 

STATEMENT OF POINTS 

1. The court erred in finding that there was no substan¬ 
tial evidence before the Board of Zoning Adjustment to 
support said Board’s findings. 

2. The court erred in substituting its judgment for that 
of the Board of Zoning Adjustment. 

3. Having, sua sponte, injected an issue as to the 
safety aspect of a parking lot over a railroad tunnel, the 
court erred in excluding an affidavit on that issue submitted 
by appellant The Washington Terminal Company. 

4. Having found that there was no evidence before the 
Board of Zoning Adjustment as to the safety aspect of a 
parking lot over a railroad tunnel, the court, if it deemed 
such evidence pertinent, erred in not remanding the case 


15 


to said Board with directions to hold further hearings in 
which such evidence could be adduced. 

;. 5. The court erred in finding the action of the Board of 
Zoning Adjustment was arbitrary and capricious. 

6. The court erred in granting appellees ’ motion for sum¬ 
mary judgment. . . ! * 

• 7. The court erred in failing to grant appellants’ motion 

for summary judgment. , 

• ,8. The court erred in granting a mandatory injunction 
directing appellant Board of Zoning Adjustment to set 
aside said Board’s order granting the application of ap¬ 
pellants’ The Real Estate and Improvement Company of 
Baltimore City and The Washington Terminal Company 
for an exception to the Zoning Regulations of the District 
of Columbia. 

SUMMARY OF ARGUMENT 

Congress created a Zoning Commission for the purpose of 
protecting the public health, securing public safety and protect- 
ing property. The Zoning Act empowered the Zoning Commis¬ 
sion to divide the District of Columbia into districts or zones and 
to regulate the use of buildings and land within such zones. 
Some 18 years following the creation of the Zoning Commission, 
Congress created a Board of Zoning Adjustment to remedy cer¬ 
tain deficiencies in the Zoning Act and to provide flexibility in 
handling unusual problems and special conditions resulting from 
the creation of the several catagories of zones. The Board of zon¬ 
ing Adjustment was not intended as a medium through which 
the District of Columbia could be rezoned. On the contrary, 
the statute creating it provided specifically that it had no power 
to amend any regulation or map. 

The principle purposes for its creation were twofold. One was 
to hear and decide requests for special exceptions from the gen¬ 
eral regulations and maps promulgated and approved by the Zon¬ 
ing Commission; and the other, to authorize a variance from the 
strict application of the Zoning Regulations where failure to 
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grant the same would result in undue hardship upon the owner 
of such property in those cases where such relief could be granted 
without substantial detriment to the public good and without 
substantially impairing the general purpose and intent of the 
zone plan as embodied in the zoning regulations and maps. As 
authoribed by the Act creating the Board, the Zoning Commis¬ 
sion made regulations delineating the limits within which the 
Adjustment Board could act. 

At the time that Congress created a Board of Zoning Adjust¬ 
ment for the District of Columbia it was not engaged in legisla¬ 
tive pioneering. At that time many jurisdictions had already 
adopted zoning adjustment statutes, many of which were 
modeled after the Standard State En ablin g Act prepared by the 
Department of Commerce . 2 The state involved is modeled 
after the standard form . 3 In addition, there were many deci¬ 
sions construing similar statutes and regulations and establish-^ 
the general principles of law pertaining to zoning adjustment. 

After full hearing on the appeals for the special exceptions 
here involved, consideration of all the evidence adduced before 
it and a personal inspection of the property involved and the 
surrounding area, the Board, in its sound discretion, concluded 
that the granting of the special exceptions would not interfere 
unreasonably with the use of neighboring property under the 
zone plan and that it would operate as a convenience to the 
neighborhood as indicated by the probable increase in available 
curb parking by reason of the additional off-street spaces pro¬ 
vided. The granting of the appeals was conditioned upon careful 
and specific requirements set out by the Board which provided 
for the surfacing of the lot with black top or concrete, proper 
lighting factilities, a planting and screening arrangement, as well 
as the number and location of driveways and the spacing ar¬ 
rangement for vehicles, all according to plans filed with and 
approved by the Board. 

2 Nicolai v. Board oj Adjustment of City of Tucson, 55 Ariz. 283, 101 P. 2d 
199. 

3 Report No. 1962 of Senate Committee on the District of Columbia on 
H. R. 9844, 75th Congress, 3rd Session; Report No. 2418 of House Committee 
on the District of Columbia on H. R. 9844, 75th Congress, 3rd Session. 


17 


The trial court, in setting aside the order of the Board and 
finding that there was no substantial evidence supporting the 
Board’s conclusion in granting the appeals and that its action 
was, therefore, arbitrary and capricious, manifestly substituted 
its judgment for that of the Board. In doing so it necessarily 
departed from the established principles of law governing review 
by the courts of actions of administrative boards. 

The trial court further erred in that, while purportedly re¬ 
viewing a decision of the Board solely on the issues and record 
made before the Board, it sua sponte , interjected a new issue into 
the proceedings concerning the safety aspect of a parking lot over 
a railroad tunnel, and such issue was one of the principal bases 
for its action in voiding the order of the Board. At the same 
time, the court excluded an affidavit offered by the appellant The 
Washington Terminal Company concerning this matter. 

ARGUMENT 

L 

THE ORDER OF THE BOARD OF ZONING ADJUSTMENT WAS 
BASED ON SUBSTANTIAL EVIDENCE SUPPORTING ITS 
FINDINGS AND CONCLUSIONS AND SUCH ORDER 
SHOULD. THEREFORE. HAVE BEEN AFFIRMED. 

Following lengthy hearings, the Board of Zoning Ad¬ 
justment made substantial and detailed findings of fact 
concerning the area involved in this appeal. Among these 
was a finding that the particular lots involved in Square 
692 contain approximately 32,000 square feet with frontages 
on C Street, D Street and New Jersey Ave., S. E., and, un¬ 
der plans approved, will accommodate 134 automobiles with 
means of ingress and egress, one each on the three streets 
abutting the land; that the remainder of Square 692 is im¬ 
proved with an eight-story apartment-hotel to the west and 
a series of row dwellings occupying approximately one- 
third of the eastern part of the square located principally 
along First Street; that the area to the north is occupied 
by the offices of the House of Representatives; that prop¬ 
erties east, west and south of Square 692 are located in 
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residential use districts; that the zoning of the entire 
square southwest of the area in question, designated as 
Square 693, as well as the frontage on the east side of First 
Street between D Street and North Carolina Avenue, is 
zoned first commercial; that off-street parking lots near 
the Capitol and House Office Building consist of the entire 
square bounded by South Capitol and C Streets and Dela¬ 
ware and Independence Avenues, S.W., and two smaller lots 
located on the south side of Independence Avenue between 
Delaware Avenue and First Street, S. W., and one of those 
two, the lot located at the southeast corner of First Street 
and Independence Avenue, is fully utilized only when Con¬ 
gress is in session; that additional garage parking and 
controlled on-street facilities in the area surrounding the 
Capitol buildings and grounds provide additional parking 
for approximately 1100 automobles for the exclusive use 
of members of Congress, officers, and employees of the 
House of Representatives and additional curb and plaza 
parking is also available for others in a limited degree; and 
that a Sub-committee of Congress on House Administra¬ 
tion submitted to the Chairman of the full committee a re¬ 
port seeking a practical solution to the critical parking 
situation on the House side of Capitol Hill which is factual 
and fully objective, but, in a large degree of an exploratory 
nature. 

These findings were based upon a consideration of the 
whole record, including that body of the testimony both 
for and against the granting of the parking lot, the rec¬ 
ords introduced at the hearings and a personal inspection 
of the site in question by the members of the Board. 

The Board unanimously concluded that a critical park¬ 
ing problem existed on the south side of Capitol Hill and 
further found that the objection registered at the hearings 
on the appeals before it were based primarily upon two 
contentions, (1), that additional off-street parking space 
in this general area was not needed and, (2), that such 
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use would unreasonably interfere with the most appro¬ 
priate use of neighboring property under the zone plan. 

A number of witnesses appeared and testified to the 
pressing need for additional parking space in the Capitol 
Hill area. Among these were several who had studied the 
situation and were in a good position to know whereof they 
spoke, and included William F. Russell, since deceased, 
then Sergeant-at-Arms of the House of Representatives, 
Captain William J. Broderick of the United States Capitol 
Police and Mr. Frank Harless, a former member of Con¬ 
gress. In essence their testimony was that a critical park¬ 
ing situation exists on the Hill, that a sub-committee of the 
House Appropriations Committee, and later the full com¬ 
mittee, realized the seriousness of the existing parking 
problem in the area and the Chairman of the Committee 
appointed three members thereof to work with Mr. Russell 
toward a practical solution of the problem. Captain Brod¬ 
erick testified as to the number of available parking spaces 
in the Capitol Hill area and of the need for additional 
space. He also testified that many surveys have been made 
by Congress for the purpose of remedying the existing 
parking problem. Mr. Harless gave testimony as to the 
change which has taken place in the Capitol Hill area dur¬ 
ing the past ten years. He stated that when he first came to 
Congress some ten years ago no real parking problem ex¬ 
isted in the area but that since that time he has observed the 


development of a really critical condition and that many 
areas formerly available for public parking in the vicinity 
of the Capitol are now restricted and used exclusively by 
personnel of Congress. 

A number of persons, all property owners in the area 
in question, testified in opposition to the proposed park¬ 
ing lot. They testified, in substance, that additional park¬ 
ing is not needed and that to grant the special exception 
authorizing the parking lot would interfere with the use 
of their property, create a nuisance, destroy property val- 
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Ties and other such generalities. One, however, Mrs. Rich¬ 
ard W. Bolling, stated that the area is quite solidly parked 
during the day by cars belonging to workers employed in 
the area, visitors and persons having business on the Hill, 
and that the streets are heavily travelled. She also stated 
that no parking problem exists at night. 

In addition to the oral testimony of witnesses appearing 
before it, the members of the Board made a personal in¬ 
spection of the site of the proposed lot, and considered 
the report of a sub-committee of Congress on House Ad¬ 
ministration submitted to the Chairman of the full com¬ 
mittee and pointing out the need for additional parking 
and seeking a practical solution thereto. The Board con¬ 
sidered this report solely on the ground that it was evi¬ 
dence of the fact that a real and critical parking problem 
existed in the Capitol Hill area which was needy of solu¬ 
tion (App. 78) and not, as the lower court erroneously con¬ 
cluded in its memorandum opinion, “as the desire, if not 
the fiat of the Congress for a change.” (App. 156). Quite 
contrary to the conclusion of Judge McGuire that the Board 
acted without substantial evidence, it may be observed that 
his statement, above quoted, was wholly without evidenciary 
backing. 

The testimony, the documentary evidence and an inspec¬ 
tion of the property in question was substantial evidence 
upon which the Board based its conclusion allowing the 
special exception for a parking lot. The lower court erred 
in overruling the Board’s decision w T hich was supported 
by such substantial evidence. 

In Reed, et al v. Board of Standards and Appeals of City 
of New York, et al, 255 N.Y. 126, 174 N.E. 301, an appli¬ 
cation for leave to erect a theater, a part of which was to 
extend from a business into a residential zone, was allowed. 
On appeal the order of the board was sustained. Judge 
Pound, speaking for the Court of Appeals of New York, 
said: 
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“* • * rpjjg b oar( } has a wide scope in the ex¬ 
ercise of its discretion whenever the discretion to 
make variances is granted to it. Matter of Golden- 
berg v. Walsh, 242 N.Y. 576,152 N.E. 434; People 
ex rel. Fordham Manor Reformed Church v. 
Walsh, 244 N.Y. 280,289, 155 N.E. 575. If such an 
application is denied, the only question for the 
court is whether the petitioner has been illegally 
oppressed. Matter of Larkin Co. v. Schwab, supra, 
page 336 of 242 N.Y., 151 N.E. 637. When the ap¬ 
plication is granted, the question of power only is 
to be considered. Is the action of the board unjusti¬ 
fiably as matter of law under the specific provi¬ 
sions of the zoning resolution relied on f As matter 
of law, it cannot be said that the action of the 
board permitting the extension of the proposed 
theater into the more restricted district under sec¬ 
tion 7 (c) is without evidence to support it. As the 
board acted within its jurisdiction, its determina¬ 
tion is not to be set aside. The order should be af¬ 
firmed, with costs.’’ * 

* Sec. 7 of the N. Y. zoning law relates to the equivalent of what 
are here called special exceptions. 

In Robinson v. Town Counsel of Narrogansett, 60 R. I. 
422, 199 A. 308, in reviewing a decision of the Board of 
Zoning Review denying a petition for an exception to the 
zoning ordinance to allow a commercial bathing beach, 
bath house, boat house or stores in a residential district, 
the Supreme Court of Rhode Island said: 

“We find nothing in the record before us that 
warrants a denial of the petitioners ’ request to use 
parcels No. 1 and 2 for ‘a commercial bathing 
beach and commercial bath or boat houses or stores 
for retail trade or commercial recreation uses.’ 

The evidence indicates that the granting of the 
petitioners ’ request would be objectionable to a few 
property owners in that general neighborhood, at 
least two of whom are themselves engaged in busi¬ 
ness in that locality. But this is quite immaterial, 
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when we consider the real purpose and intent of 
zoning laws. Such law’s are not designed to pro¬ 
tect some individuals to the detriment and hard¬ 
ship of others. The regulatory restrictions which 
a zoning law may properly enforce on the. use of 
land by its owner must, in some substantial man¬ 
ner, tend to promote the common good of all the 
people in the community rather than to further 
the desires of a particular class, group, or : indi¬ 
vidual in^that community. ,, ' .. 

, * • . • • . • 

A recent decision of the Supreme Court of Rhode Island 
is especially illuminating since it deals with a special ex¬ 
ception provided for in a statute substantially similar to 
that in force in the District of Columba. In Constantine 
v. Zoning Board of Review, 73 R.I. 301, 60 A. 2d 478, (1948) 
an application for an exception to a zoning ordinance to 
permit replacement and extension of an existing gasoline 
service station in a dwelling house zone w r as granted. Certi¬ 
orari wras granted and the review was on the record made 
before the board. Petitioner challenged the decsion of the 
board on its merits and urged as grounds for reversal 
that, in granting the exception, the board’s action amounted 
to usurpation of legislative powrer in that it extended the 
zone lines as fixed by ordinance; that in extending a non- 
conforming use their action was contrary to the public 
welfare and the provisions of the ordinance that a non- 
conforming use shall not be extended or changed except 
to a more restricted use; that there was no evidence of 
unnecessary hardship if applicant v’as required to comply 
with the ordinance; that applicant presented no evidence 
that would support an exception; that the board’s decision 
failed to set out reasons or grounds therefor so as to en¬ 
able the court properly to review it; and that the board’s 
decision wras arbitrary and unreasonable because it was 
not based upon facts necessary to justify it . 

The Rhode Island court pointed out that the board had 
stated in its decision the following, among others: that 


23 


it had considered the evidence presented at the hearing; 
had viewed premises and expressly found that the public 
convenience and welfare would be served and appropriate 
use of neighboring property would not be substantially 
or permanently injured by granting the exception subject 
to certain restrictions; that it was in the public interest; 
that it deemed the proposed use to be in harmony with the 
character of the neighborhood and appropriate to the uses 
of the district; that the value of surrounding premises 
would not thereby be depreciated; that the proposed use 
was in harmony and consistent with the uses to which they 
had been heretofore devoted. Thereupon, the court said: 

“They attached to the grant of the exception six 
restrictions with reference to the hours of opera¬ 
tion of the station, to the construction of fences 
at certain boundaries of the premises and side¬ 
walks and curbing surrounding them, and to the 
storage of gasoline and the use of parts of the 
premises not required for the station. Those re¬ 
strictions, in our opinion, were to insure a use of 
the premises that would not be detrimental to the 
neighborhood generally and to safeguard neighbor¬ 
ing property from injury by reason of the per¬ 
mitted use of the premises as a gasoline station. 
Their imposition of restrictions on such use is 
itself a strong indication that the hoard carefully 
weighed the evidence before it decided that an 
exception was warranted in the circumstances. 

And we think that the decision conclusively shows 
that it is founded upon a consideration by the 
board of facts appearing in the record. 

“Whether those facts were sufficient to pre¬ 
ponderate in favor of the applicant’s request is 
not a matter for us to determine in a zoning case 
which is brought here by certiorari to review the 
action of the zoning board of review solely on the 
record before them. * * # In the usual case if 
there is some evidence in the record upon which 
the board’s decision may reasonably rest it can- 
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not be said that they abused their discretion. 
Hence, petitioner’s contention that the applicant 
has not discharged the burden of proof is without 
merit in the case at bar.” 

* • • * • 

“The power thus conferred upon the board is, 
indeed, very broad and can easily be abused. 
Therefore it has been generally held, as argued 
by petitioner, that such exceptions should be spar¬ 
ingly granted. But that merely means that in any 
given case unless there is substantial evidence to 
justify the exception the board’s decision will be 
reversed, not, however, because they illegally ex¬ 
ercised legislative power but because they abused 
their discretion in exercising the legal power dele - 
gated to them under the ordinance. * * * we 
are satisfied from our consideration of the record ‘ 
in the case at bar that the board did not exceed 
the authority vested in them by the ordinance.” 

* * • • * 

“The only ground open to the petitioner here is 
to show that the board abused its discretion in 
granting the instant exception. On that question 
he has the burden. In our opinion he has failed 
to discharge it. * * # ” (Emphasis supplied). 

In Harrison v. Zoning Board of Review . 74 R. I. 135, 59 
A. 2d 361 where exception was granted allowing a three- 
family dwelling in a residence zone where same was pro¬ 
hibited, the court in sustaining the board said: 

“* * *. Therefore its correctness does not de¬ 
pend upon a showing by the applicant of any hard¬ 
ship. Such decision cannot be disturbed by this 
court except for abuse of discretion.” 

«•••••••• 

“• * # . Unless it is against the public interest 
to grant the exception the board are expressly 
authorized by the ordinance to grant it if they 
deem that the use requested is in harmony with 
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the character of the neighborhood and the uses 
appropriate to the district. The board have made 
such a finding and there is some evidence to sup¬ 
port it. Therefore we cannot say that to permit 
a two-and-one-half story house, which outwardly 
resembles other houses in the district, to be used 
as a three-family dwelling is a clear abuse of the 
discretion vested in the board by the ordinance, 
especially in view of the other uses permitted in 
the district.” 

For other cases in which courts have refused to set 
aside the action of boards in granting or denying excep¬ 
tions or variances when supported by evidence see: Reheis 
v. City of Newark, 117 N. 553, 190 A. 777 sustaining the 
granting of permit for gasoline station in prohibited zone; 
Essex Investment Company v. Board of Commissioners 
of Newark, 116 N. J. 245, 183 A. 478, sustaining the re¬ 
fusal to grant permit for gasoline station in prohibited 
zone; Buckminster, et al v. Zoning Board of Review of 
City of Pawtucket, 69 R. I .396, 33 A 2d 199, sustaining 
board in granting application for funeral home in a resi¬ 
dential zone. The same rule has been applied to cases 
involving requested rezoning. Leventhal v. District of 
Columbia, 69 App. D. C. 229, 100 F. 2d 94, where Zoning 
Commission’s refusal to rezone appellant’s property was 
affirmed; and Lewis v. District of Columbia , 89 U. S. App. 
D. C. 72, 190 F. 2d 25, where similar refusal to change 
classification of property was sustained. 

To support its conclusion that the action of the Board 
of Zoning Adjustment was not supported by substantial 
evidence, the trial court cited Universal Camera Corp. v. 
Labor Board, 340 U. S. 474, 488, for the proposition that, 
in reviewing the evidence before the administrative body, 
the court is entitled to review the entire record “including 
the body of evidence opposed to the Board’s view.” The 
Universal Camera case involved an interpretation of two 
statutes, neither of which is applicable here. The Na- 
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tional Labor Relations Law obviously does not concern 
the case at bar, and the other statute which forms part 
of the basis for the Universal Camera decision, the Act 
of June 11, 1946, known as the Administrative Procedure 
Act, specifically, in its very first sentence, excludes the 
District of Columbia. Moreover, Mr. Justice Frankfurter, 
who wrote the decision for the Supreme Court in the 
Universal Camera case, later wrote the opinion of that 
Court in the case of O’Leary v. Brown-PaciUc-Maxon, Inc., 
340 U. S. 504, and, alluding to the former, pointed out that 
its rationale is tied in to the Administrative Procedure 
Act and that, in any event, the basic rule is really no dif¬ 
ferent than it was before the Universal Camera decision, 
i. e., that the reviewing court' should consider the entire 
record. At page 508 of the O’Leary case the following is 
found: 

“Both sides conceded that the scope of judicial 
review of such findings of fact is governed by the 
Administrative Procedure Act. * * *. The stand¬ 
ard, therefore, is that discussed in Universal 
Camera Cory. v. Labor Board, * • # . It is suf¬ 
ficiently described by saying that the findings are 
to be accepted unless they are unsupported by 
substantial evidence on the record considered as 
a whole.” 

While, upon a review of the entire record of the case at 
bar, the trial court may have disagreed with the finding 
of the Board of Zoning Adjustment, it was wholly beyond 
his province to even express such disagreement. As was 
said by the Supreme Court in Rochester Teleyjione Cory. 
v. United States, 307 U. S. 125, 146, 

“Having found that the record permitted the 
Commission to draw the conclusion that it did, a 
Court travels beyond its province to express con¬ 
currence therewith as an original question.” 
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Obviously, if a court cannot express concurrence with 
an administrative body, it cannot pitch a reversal of ad¬ 
ministrative action upon disagreement with the body’s 
finding. Only if it affirmatively finds no rational basis 
for the action taken can it interfere with the normal 
processes of government planned by the legislature. 
Swayne & Hoyt v. United States, 300 U. S. 297; Dobson 
v. Commissioner, 320 U. S. 489, 501; Miss. Volley Barge 
Co. v. United States, 292 U. S. 282, 286; Gray v. Powell, 
314 U. S. 402, 412; United States v. Louisville & Nashville 
R. Co., 235 U. S. 314, 321. To conclude, as the court did, 
that on the whole record there was no substantial evidence 
to support the Board’s findings, is so obviously erroneous 
that these appellants merely submit to this Court the 
record itself as the best argument in support of their 
contention. 

II 

THE TRIAL COURT ERRED IN SUBSTITUTING ITS JUDGMENT 

FOR THAT OF THE BOARD 

The lower court, while allegedly restricting its con¬ 
sideration to a review of the record before the Board of 
Zoning Adjustment (App. 32, 34, 35, 50, 51), in effect 
weighed the evidence de novo and substituted its judgment 
for that of the Board. 

As was said by this Court in the case of Wolpe v. Por- 
etsky, 79 U. S. App. D. C. 141,144 F. 2d 505, at 507: 

“* * # . But here an administrative body is 
charged with arbitrary and capricious action in 
the face of a strong presumption that they prop¬ 
erly performed their duties. Some of the reasons 
relied on by the court in declaring the zoning order 
void are more pertinent as arguments to in¬ 
fluence the judgment of the Commission in bal¬ 
ancing the various considerations laid down by 
*he act than they are to support a ruling that 
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the Commission’s order was arbitrary and capri¬ 
cious. It is not the function of the court to sub¬ 
stitute its judgment for that of the Commission 
even for reasons which appear most persuasive. 

A suit to declare a zoning order void is not an 
appeal on the merits of the issues presented to the 
Commission at its hearing. * • *” (Emphasis sup¬ 
plied). 

In the Leventhal case, supra, this Court said at page 95: 

“The action of zoning authorities, as of other 
administrative officers, is not to be declared un¬ 
constitutional unless the court is convinced that 
it is ‘clearly arbitrary and unreasonable, having 
no substantial relation to the * * • general wel¬ 
fare.’ Village of Euclid v. Ambler Realty Com¬ 
pany, 272 U. S. 365, 395, 47 S. Ct. 114. 121, 71 L. 

Ed. 303, 54 A. L. R. 1016. Nectow v. City of Cam¬ 
bridge, 277 U. S. 183, 48 S. Ct. 447, 72 L. Ed. 842. 

Cf. Pacific States Box & Basket Company v. White, 

296, U. S. 176, 182, 56 S. Ct. 159, 80 L. Ed. 138, 

101 A. L. R. 853. If the question is ‘fairly de¬ 
batable’, the zoning stands. Zahn v. Board of 
Public Works, 274 U. S. 325, 47 S. Ct. 594, 71 L. 

Ed. 3074. Accordingly the question on this appeal 
is whether the facts * * * show beyond debate that 
the present * * * zoning of plaintiff’s property 
is arbitrary and unreasonable.” (Emphasis sup¬ 
plied). 

and, after distinguishing Burgher v. Gottwals, 60 App. 

D. C., 340, 54 F. 2d 451 and Dorsey v. Gottwals, 61 App. 

D. C. 41, 57 F. 2d 407, concluded its opinion by saying: 

“* * *. And whatever inferences might once 
have been dra/wn from language in those cases, it 
is now clear that a bill to set aside an adminis¬ 
trative order cannot withstand a motion to dis¬ 
miss ‘if any state of facts reasonably can be con¬ 
ceived that would sustain’ the order.” (Emphasis 
supplied) 
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In the still more recent case of Lewis v. District of 
Columbia, swpra, after stating that Congress has given 
considerable discretion to the Zoning Commission for 
establishing a comprehensive zoning plan, this Court said at 
page 27: 

“In reviewing the exercise of that discretion, 

‘It is not the function of the court to substitute 
its judgment for that of the Commission even for 
reasons which appear most persuasive. A suit 
to declare a zoning order void is not an appeal on 
the merits of the issues presented to the Commis¬ 
sion at its hearing.’ Wolpe v. Poretsky, 79 U. S. 
App. D. C. 141, 143-144, 144 F. 2d 505, 507-508. 

‘The action of zoning authorities, as of other 
administrative officers, is not to be declared un¬ 
constitutional unless the court is convinced that 
it is ‘clearly arbitrary and unreasonable, having 
no substantial relation to the * * * general wel¬ 
fare.’ [Citing cases] If the question is ‘fairly 
debatable,’ the zoning stands.’ Leventhal v. Dis¬ 
trict of Columbia, 69 App. D. C. 229, 230, 100 F. 

2d 94, 95.” 

For a collection of cases on this principle of law, see 
Rathkopf’s Law of Zoning and Planning, Second Edition, 
page 358, paragraph 36. 

Ill 

THE COURT ERRED IN INJECTING A NEW ISSUE INTO THE 
CASE, SUA SPONTE, AND, HAVING DONE SO, IN EX- 
CLUDING EVIDENCE THEREON. 

By agreement of counsel for all parties, this matter was 
to be presented to the lower court on cross motions for 
summary judgment and the review by that court was 
understood to be upon the record made before the Board 
of Zoning Adjustment (App. 146). Accordingly, motions 
were filed by all parties and the entire record before the 
Board w*as certified to the lower court. 
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Almost at the very outset of proceedings, the lower 
court acknowledged that the matter was before it for 
review of the Board’s action (App. 1). On several other 
occasions during argument the lower court reiterated this 
as its understanding of the issue before it and stated that 
the scope of its review was upon the whole of the record 
made before the Board (App. 26, 27, 32, 34, 35, 50, 51). 
Notwithstanding that the trial court thus very properly 
stated the issue before it and properly noted the scope 
of its review thereon, early in the proceedings it injected 
a completely new issue, that of the safety of placing a 
parking lot over a railroad tunnel, which deviation ulti¬ 
mately led it down the path of error. 

In the proceedings before the Board, neither the pro¬ 
ponents nor the opponents of the parking lot introduced 
evidence on any such issue. Accordingly, and rightly so, 
the Board did not consider this matter in making its 
findings and order. In their memorandum of points and 
authorities in support of their motion for summary judg¬ 
ment the appellees raised, for the first time, the spectre 
of a possible catastrophe occurring as a consequence of 
placing a parking lot on land situated over a railroad 
tunnel. But in so doing, the emphasis was not at all 
upon the safety factor, but instead the far-fetched ap¬ 
proach of alleged limitation of use which the owners 
could make of such property, it being their contention that 
Congress, in permitting the cutting of a sub-surface rail¬ 
road approach to Union Station from the south, limited 
the use of the surface as 'well to strictly railroad purposes. 
After the trial court had expressed an interest in the 
safety issue, however (App. 18), counsel for appellees 
vigorously seized upon the subject and argued at length 
thereon. On several other occasions during argument, 
the trial judge made reference to the safety factor and 
dissertated thereon (App. 19, 24, 25, 31, 33, 35). 
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Upon conclusion of argument for appellees, the appel¬ 
lants who were intervenor-defendants below offered for 
consideration by the court an affidavit of the safety engi¬ 
neer for The Washington Terminal Company to establish 
that this very question had been investigated and to allay 
any fears thereon (App. 31, 32). The court excluded this 
affidavit on the ground that it was new matter and not in 
the record of the Board (App. 32). A similar ruling was 
made when the offer was renewed by the appellant The 
Washington Terminal Company, although, during the 
colloquy concerning the tender, it was pointed out by 
counsel that the court had already allowed matter to 
come in which was not included in the record (App. 34, 35). 

It was error, of course, for the trial court, in view of the 
necessarily limited scope of its judicial review, to inject 
an issue not raised by any of the parties and hence not 
considered by the Board. See National Bank of Wash 
ington, Guardian etc. v. District of Columbia, 85 U. S. App. 
D. C. 187, 176 F. 2d 62. But assuming, arguendo, that 
such an issue was properly within the scope of judicial 
review, a fact not conceded by these appellants, it was cer¬ 
tainly error to deny appellants, as parties below, the right 
to adduce evidence thereon. That the issue was a con¬ 
trolling factor in the decision of the lower court is mani¬ 
fest from the frequent references to it throughout the hear¬ 
ing, from the statement contained in its opinion that “It 
is difficult also to understand why the Board did not take 
evidence as to the safety aspect of such a projected enter¬ 
prise as the parking of a large number of motor vehicles 
over the roof of a railroad tunnel” (App. 158), and from 
the statement in the judgment “that there was no evi¬ 
dence or proof before the Board of the safety aspect of 
the proposed parking of a large number of motor vehicles 
over the roof of a railroad tunnel, * * *” (App. 159). 

The general rule of law relative to review of an ad¬ 
ministrative decision is well stated in 42 Am. Jur. 662, 
paragraph 224 
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“It is a general rule that in the absence of 
statute so providing, a court is confined on review 
proceedings to the record mate in the proceeding 
below, and may not hear new or additional evi¬ 
dence, unless the proceeding is a trial de novo. 

The same principle is applied in the field of review 
of administrative action, and the general rule is 
that in the absence of a statute providing other¬ 
wise, the review is limited to the record made in 
the administrative proceeding, and the courts de¬ 
cline to hear new or additional evidence to review 
or revise findings of facts made by the adminis¬ 
trative tribunal, especially where the evidence was 
available and could have been introduced in the 
administrative tribunal.” 

In the case of Shields v. Utah, Idaho Central Railroad 
Company, 305 U. S. 177, 83 L. Ed. Ill, at page 117 the 
Supreme Court of the United States has stated the rule 
for review of an administrative ruling based on a due 
process proceeding, in the following language: 

“• # *. As this authority was validly conferred 
upon the Commission, the question on judicial 
review would be simply whether the Commission 
had acted within its authority. (Citing cases) 

“The condition which Congress imposed was 
that the Commission should make its determina¬ 
tion after hearing. There is no question that the 
Commission did give a hearing. Respondent ap¬ 
peared and the evidence which it offered was re¬ 
ceived and considered. The sole remaining ques¬ 
tion would be whether the Commission in arriving 
at its determination departed from the applicable 
rules of law and whether its finding had a basis 
in substantial evidence or was arbitrary and 
capricious. Ibid. That question must be deter¬ 
mined upon the evidence produced before the Com¬ 
mission.” 

In Unemployment Compensation Commission of the 
Territory of Alaska, et al., v. Aragon, et al, 329 U. S. 143, 


91 L. Ed. 136, 67 S. Ct. 245, the Supreme Court, in dealing 
with the same question, made the extremely pertinent 
observation: 

tem • • .A reviewing court usurps the agency’s 
function when it sets aside the administrative 
determination upon a ground not theretofore pre¬ 
sented and deprives the Commission of an oppor¬ 
tunity to consider the matter, make its ruling, and 
state the reasons for its action. * • * ” 

See also Tagg Bros. & Moorhead, et al v. United States, 
et al, 280 U. S. 420, 74 L. Ed. 524, 50 S. Ct. 220; National 
Broadcasting Corporation, Inc., et al v. United States, 
et al, 319 U. S. 190, 87 L. Ed. 344, 63 S. Ct. 994: United 
States v. Jones, 336 U. S. 641, 93 L. Ed. 938, 69 S. Ct. 787, 
to the same effect 

It can only be concluded from the repeated manifesta¬ 
tions of the trial .judge’s interest in the safety factor that 
his consideration of this new issue was not only violative 
of the established law relative to review of administrative 
decisions, but, indeed, played a strong part in the court’s 
determination to set aside the order of the Board. 

Of course the reason why the Board of Zoning Adjust¬ 
ment ignored—rather, failed to even consider—the safety 
issue is manifest. It was not within its jurisdiction. The 
word “safety” in the regulations governing the Board’s 
powers, prerogatives, and limitations, refers to safety of 
persons or property in a neighborhood as a result of a 
zoning exception or variance (such as, perhaps, from in¬ 
creased traffic, etc.), and not to the structural safety of a 
building erected as a result of such a zoning change. If 
this were not so, the Board would supplant completely the 
Department of Inspections of the District of Columbia and 
would have to employ a staff of experts in every phase of 
engineering to pass upon all stages of progress from the 
designing to the completion of the modern skyscraper. In- 
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deed, Section XX of the Zoning Regulations (P. 12, supra) 
establishes that the Board has no concern with such mat¬ 
ters as structural safety, for it provides that every occu¬ 
pant of “any building, land or premises” other than a 
single-family dwelling must obtain from the Director of 
Inspections a certificate of occupancy, the issuance of which 
has, as a prerequisite, compliance with all regulations con¬ 
tained in the Building Code of the District. Structural 
safety is a responsibility of the Director of Inspections and 
the Building Code is the guide to “safety” when used in 
connection with the supports of land, buildings, etc. 

Moreover reference to the letter of the Board covering its 
order in this case shows that the granting of the exception 
was conditioned, inter alia, upon obtaining an occupancy 
permit and “subject to compliance with the provisions of 
all other applicable law and regulations.” 

. IV. 

THE TRIAL COURT ERRED IN RULING THAT THE BOARD'S 

DETERMINATION WAS ARBITRARY AND CAPRICIOUS 

The trial court ruled that the Board’s action was arbi¬ 
trary and capricious, but it set forth in its opinion and 
order neither facts nor basis nor reason for reaching this 
conclusion. The law recognizes a strong presumption of 
the regularity of official action, and the burden is upon the 
party attacking it to show that there has been an abuse of 
discretion. Swayne & Hoyt v. U. S., 300 U. S. 297; Shields 
v. Utah, Idaho, C.R. Co., 305 U. S. 177; Technical Radio 
Lab. v. Fed. Radio Commission, 59 App. D. C. 125, 36 F. 
2d 111; Proctor & Gamble v. Coe, 68 App. D. C. 246, 96 F. 
2d 518, cert. den. 305 U. S. 604; Laughlin v. Cummings, 70 
App. D. C. 192,105 F. 2d 71. It would appear that when a 
reviewing trial court undertakes, in the light of such 
strong presumption, to characterize official action as “ar¬ 
bitrary and capricious,” the burden, which the courts have 
said rests upon a party attacking the regularity of the 
official action, ought to be cast upon the trial court. This 
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Court is now called upon to review the action of the trial 
court in reversing an official board empowered by Con¬ 
gress to make the basic decision involved in the case at 
bar. Is not this Court, as well as the Board of Zoning 
Adjustment which must be guided in future cases by prece¬ 
dents established for it by the courts, entitled to specific 
reasons and facts upon which the conclusion of arbitrary 
action is bottomed? That an assertion that official action 
is arbitrary and capricious is nothing more than a con¬ 
clusion, has been decreed by this Court. Typical of the 
several decisions to this effect is Wilkinson v. Hines, 64 
App. D. C. 5, 73 F. 2d 514 where, at page 517 the following 
is found: 

“We are of the opinion also that the allegations 
in appellant’s petition that the ‘respondent acted 
arbitrarily and capriciously, without evidence to 
support his decision, and beyond the scope of his 
authority,’ are not averments of fact, but conclu¬ 
sions of law, and are not sustained by the other 
allegations of the petition.” 

See also Silberschein v. TJ. S., 266 U. S. 221, 225. In Sheri - 
dan-Wyoming Coal Co. Inc. v. Krug, 83 U. S. App. D. C. 
162, 168 F. 2d 557. This Court held “Defenses cannot be 
made to legal propositions in the abstract, nor do mere 
legal conclusions present questions upon which the courts 
can pass.” (Emphasis supplied). 

CONCLUSION 

The decision of the Board of Zoning Adjustment allowing 
an exception to the zoning regulations was supported by 
substantial evidence. The Board heard witnesses pro and 
con on the issue before it. The members of the Board made 
a personal inspection of the property involved. The Board 
bad before it, in addition to oral evidence, documentary 
evidence. There was substantial evidence to support the 
Board’s conclusion that to grant the exception would be 
in the public interest and would not interfere unreasonably 
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with the use of neighboring property under the zone plan. 
It is well-established law that under such circumstances 
a reviewing court is not at liberty to substitute its judg¬ 
ment for that of the administrative agency charged by 
statute with the exercise of such judgment. 

It was error for the lower court to inject, sua sponte, an 
issue into the case not raised by any of the parties in the 
proceeding before the Board and hence not considered by 
the Board. In doing so the trial court exceeded the scope 
of judicial review. Moreover, having erroneously injected 
a foreign issue into the case, the trial court compounded its 
error by refusing to permit evidence on such issue. The 
rights of appellants, as defendants below, were preju¬ 
diced thereby since it is obvious that such new issue, the 
safety aspect of the proposed parking lot, was one of the 
prime factors which led the lower court into its final error. 

The judgment of the lower court was in error and the 
case should be reversed with directions to the lower court 
to set aside such judgment and to grant the motion of 
these appellants for summary judgment. 
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IN THE 


United States Court of Appeals 

fob the District of Columbia Circuit 

No. 12089 

Theodore I. Coe, et al.. Appellants , 

v. 

Capitol Hill Southeast Citizens Association, et al.. 

Appellees. 

Appeals from the United States District Court for the 
District of Columbia 

REPLY BRIEF OF APPELLANTS COE, ET AL. 

The brief for appellees contains a multitude of erroneous 
statements of both fact and law. In order that the issues 
here involved may be clearly presented, these appellants 
deem it a duty to the Court to point out such errors. 

Errors of Fact 

On page 2 of appellees’ brief, line 1, the action before the 
Board of Zoning Adjustment is referred to as a “variance”, 
whereas the fact is and the record discloses that the matter 
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came on before the Board as a “special exception’* case and 
has been treated as such throughout all proceedings thus 
far. In the same line appellees refer to the property in 
question as “improved”. This is a personal construction 
by counsel for appellees and the record herein is barren of 
any finding which reflects the property ever having been so 
classed. 

The second full paragraph on page 2 of the appellees’ 
brief contains the statement that the property for which a 
special exception was sought is the roof and sides of a 
tunnel. The record in its entirety discloses no more than 
that an underground passage for trains exists beneath the 
ground level. The word ‘ ‘ tunnel ’ ’ indicates only something 
that is beneath the surface. In Webster’s New International 
Dictionary, 2d Ed. at page 2735, among others, the following 
definition for the word “tunnel” appears: 

“ (4) A subterranean passageway, esp. one nearly 
horizontal and open at both ends as to provide a 
path for a road, railroad, canal, etc., or for a sewer 
or drain.” 

Appellees further say in said paragraph that to use such 
property as a parking lot would be unsafe and that the 
Board knew it. Not only is this statement unsupported by 
the record but, additionally, the one statement (which ap¬ 
pears on page 116 of the appendix) quoted by appellees in 
support of this contention was made at a time when counsel 
for appellees was himself testifying before the Board. In 
response to the casual observation by Board Member 
Schwab, “They might have to remodel the tunnel. The tun¬ 
nel might cave in.”, Mr. Cochran, counsel for appellees, 
responded, “I think we are drifting off onto immaterial is¬ 
sues. * # 

On page 3, in the first paragraph thereof, appellees state 
that the Members of Congress have 2500 spaces reserved for 
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them on the Capitol grounds and refer to page 94 of the ap¬ 
pendix as support therefor. This is only one page of Cap¬ 
tain Broderick’s testimony which extends from pages 93 
to 98. A reading thereof in its entirety shows the truth of 
the matter to be that there are 2500 spaces available on the 
Capitol grounds and adjacent streets (App. 94), that each 
Member of Congress has a space provided for him (App. 
96), that only 150 spaces are reserved for the general public 
(App. 94), and that the remaining spaces are used by staff 
members, clerks on committees, counsels for committees, the 
Architects Office, the Doorkeepers Office, etc. (App. 97). 
Furthermore, contrary to the statement of appellees, there 
is no language found on page 94 of the appendix to support 
allegations concerning other parking facilities except a ref¬ 
erence to an underground garage, which, on page 95, was 
said to be not nearly capable of handling cars of Members. 

The second paragraph on page 3 of appellees’ brief con¬ 
tains the following statement: 

“• * * Mr. Harless, on behalf of a syndicate of 
which he was originally a member, proposed to Mr. 
Russell that if the subcommittee would relinquish 
any right they had obtained, it (the syndicate), 
if granted the right to operate a parking lot on the 
property, would provide 50 free parking spaces to 
members of Congress (App. 82).” 

These appellants say that the testimony before the Board 
found on page 82 of the appendix does not lend itself to the 
interpretation placed thereon by appellees and say further 
that the expression “free parking” is not to be found on 
said page, although it is used elsewhere in the record. A 
reading of the testimony on page 82 of the appendix clearly 
reveals that the offer to allocate certain spaces for Members 
of Congress was in consideration of the relinquishment by 
the House of any right it had under a negotiated but un¬ 
executed lease for the property. 



Appellees charge, in the first paragraph on page 4, that 
the public hearing of September 23,1953 before the Board of 
Zoning Adjustment was ex parte. The record discloses that 
the only purpose of that so-called hearing was to receive the 
actual plans concerning the parking arrangement, and that 
it followed by some considerable period of time the Board’s 
denial of appellees’ motion for a rehearing on the special 
exceptions (App. 138-140). 

In paragraph 3 of page 4 appellees state that some of the 
letters received from Congressmen favoring the proposed 
parking lot “were motivated by the fact that the offer of 50 
free parking spaces had been made to Congress.” The rec¬ 
ord contains no support for this statement. 

Statements contained in the next paragraph on page 4 of 
appellees’ brief, alleging rude and heckling conduct on the 
part of the Board at the public hearing of June 10th, are 
unsupported by the record. Pages 81-92 of the appendix 
cover this hearing and a reading thereof completely refutes 
appellees’ unwarranted contention of persecution. More¬ 
over, the point was not raised below and should not be con¬ 
sidered here. 

“When a party is dissatisfied with the decision 
of his cause in an inferior court, and intends to seek 
revision of the law applied to the case in a superior 
jurisdiction, he must take care to raise the question 
of law to be revised, and put the facts on the record 
for the information of the appellate tribunal;”— 

The Baltimore <& P. R. Co. v. The Trustees of Sixth 
Presbyterian Church , 91 U. S. 127, 23 L. Ed. 260. 

The statement in the last paragraph on page 4 of ap¬ 
pellees’ brief, “Mr. Boswell further testified to the fact 
that there vras a parking lot already being operated at First 
and D Streets, Southwest, which he observed daily and 
which was never filled to capacity (App. 86, 88, 111)”, is 
both erroneous and extravagant. Although Mr. Boswell’s 
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testimony appearing on page 88 of the appendix appears to 
refer to First and D Streets and seems to be made with 
some conviction, he later identified it as being, not there, but 
at First and Independence Avenue and stated that in pass¬ 
ing it several times a day he didn’t think it was filled. 

In the first paragraph on page 5 appellees disparage the 
testimony of William Russell and Richard Harless, who 
appeared as proponents of the special exception. Among 
other things it is stated that neither lived on the Hill. The 
appendix shows (p. 103) that Mr. Harless, a former Con¬ 
gressman, was quite aware of the parking situation on the 
Hill, having gone there almost daily for the last 10 years, 
and that Mr. Russell was at that time Sergeant-at-Arms of 
the House of Representatives (p. 91). No one ever con¬ 
tended that either of these individuals resided on Capitol 
Hill, but it is submitted that they were in better than fair 
position to know of the existing parking problems in the 
area around the Hill. 

Another example of a marked error appears in paragraph 
2, page 5 thereof. No testimony concerning a lack of need 
for additional parking in the Capitol Hill area is found on 
page 113 of the appendix. It is interesting to note, however, 
that the citation of page 113 of the appendix is but a cita¬ 
tion by counsel for appellees of his own testimony before 
the Board. 

The third paragraph on page 5 of appellees’ brief contains 
so many erroneous statements that no attempt will be made 
to enumerate them. These appellants submit that a reading 
of pages 94 through 97 of the appendix in no way supports 
the contents of that paragraph. 

Appellees ’ summary in the third paragraph on page 6 of 
their brief of the contents of page 140 of the appendix, which 
contains a colloquy between Board members and counsel 
for the proponents of the lot, is completely unjustified. That 
page of the appendix contains no support for the statements 
made by appellees in that paragraph. The fourth para- 
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graph on page 6 again characterizes the property involved 
as “improved” property. Again these appellants submit 
that such statement is not based on the record and is a mere 
personal construction by appellees. 

Errors in Argument 

The argument contained in appellees’ brief is predicated 
in a number of instances upon alleged facts that are not in 
the record and upon unwarranted and unjustified inferences 
and conclusions drawn from admitted facts. 

Such is the case in the very first point in appellees’ argu¬ 
ment, beginning at page 10 of their brief, which deals solely 
with the proposition that the property involved is “im¬ 
proved” property. The Board of Zoning Adjustment, as a 
prerequisite to allowing the appeals for special exceptions 
here being considered, iiiferentiallv found (App. 77), as re¬ 
quired by law, that the property is unimproved. The fact 
of the matter is that the question of whether or not this lot is 
improved must be determined not in the light of innumerable 
definitions of “improved” which may be found in the cases 
generally, but in the meaning of the word “improved” as 
found in the Zoning Act and Regulations. The original Zon¬ 
ing Act was entitled ‘ ‘ An Act to Regulate the Height, Area, 
and Use of Buildings in the District of Columbia and to 
Create a Zoning Commission and, For Other Purposes.” 
(Act of March 1, 1920, 41 Stat. 500). Every regulation 
adopted by the Commissioners under authority of that Act 
relates to a building or other surface structure. Obviously 
the Zoning Act relating to special exceptions to unimproved 
property used the word unimproved in the same sense in 
which that term was used in the Act and throughout the regu¬ 
lations. (Zoning Regulations of the District of Columbia, p. 
iii). Although presented below, the trial court did not, either 
in its memorandum opinion or its judgment, even mention 
this proposition (App. 155,158). Undoubtedly, it was thus 
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completely ignored because it is so obvious that the purpose 
of the provision in Sec. 4, Part 2 of the Zoning Regulations 
(Appellants’ Brief p. 14) authorizing the Board of Zoning 
Adjustment to permit the use of an ‘‘unimproved lot” for 
temporary parking of vehicles, is to permit the BZA to al¬ 
low open ground to be put to good use and to distinguish 
such property from a building standing above ground, the 
conversion of which to parking use is not authorized. 

The second point raised by appellees relates to the mean¬ 
ing of the word “temporary”. Although the word “tem¬ 
porary” is frequently used in that connection, the BZA, as 
required by the Zoning Regulations, in allowing the special 
exceptions which are the subject of this appeal, did not em¬ 
ploy the word “temporary” at all, but limited the same to 
“a trial period of two years only, but shall be subject to 
renewal in the discretion of the Board upon a new appeal 
filed in the manner prescribed by law. ,y If there be any 
serious doubt that the two-year period granted by the 
Board is a “temporary” period, the definition of the word 
itself is sufficiently clear to remove such doubt. Thus in 
Webster’s New International Dictionary, 2d Ed., at page 
2598, the word “temporary” is defined as follows: 

“1. Lasting for a time only; existing or continuing 
for a limited time; not permanent; ephemeral; 
transitory; as, temporary relief; a temporary posi¬ 
tion. 

‘ ‘ 2. Pertaining to a certain time; timely; also, per¬ 
taining to time as contrasted with eternity.” 

and in Black’s Law Dictionary, 3rd Ed., at page 1710, 
temporary is defined as 

“That which is to last for a limited time only, as 
distinguished from that which is perpetual, or in¬ 
definite, in its duration. # * * ’ ’ 
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Bouvier’s Law Dictionary, Rawle’s 3rd Rev., Vol. 3, at page 
3254, defines the word as simply being * 1 That which is to last 
for a limited time. * * 

Numerous zoning cases have been concerned with the 
meaning of the term “temporary”. The case of Burke v. 
Cohen, (1939) 13 N. Y. S. 2d 984, involved both the validity 
of an ordinance of the city of Long Beach, Nevr York, au¬ 
thorizing the Board of Appeals (Zoning) to grant tempor¬ 
ary and conditional permits in contravention of the regular 
zoning restrictions for a period of two years, as well as 
the alleged unreasonable action of the Board in granting 
such a permit allowing residential property to be used as a 
parking lot. Among other things, the Court said: 

“I am of the belief that a merely temporary varia¬ 
tion is not unlawful and should be permitted where 
it is necessary to promote the good of the munici¬ 
pality as a whole as well as to alleviate and effec¬ 
tively reduce the hazards of a serious emergency. 

***. Guided by these principles it is my opinion that 
the City of Long Beach will be the ultimate bene¬ 
ficiary in sustaining the permit granted, in that it 
will allow a greater number of visitors and resi¬ 
dents to be accommodated during the summer of 
1939. It will, too, effectively reduce the hazards of 
a serious emergency caused by congested parking 
of automobiles along Front Street. • * # . The 
second contention is untenable under the circum¬ 
stances as they exist.’’ 

For other cases involving the granting of temporary uses 
of property in contravention of the regular zoning provi¬ 
sions, see Gish, et al. v. Exley, et a!., 34 A. 2d 925; People ex 
rel. Saypol v. Griffin, et al., S. Ct., Special Term, Nassau 
County, 44 N. Y. S. 2d 68; People ex rel. St. Albans-Spring- 
field Corp. v. Connell, 257 N. Y. 73, 177 N. E. 313, also 168 
A. L. R. 60, Sec. 8. 

In the proceedings before the Board of Zoning Adjust¬ 
ment, appellees raised no issue concerning the lack of power 
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in that Board to grant a special exception for a “ trial period 
of two years”. It is fundamental law that issues not raised 
before an administrative agency will not be considered in a 
judicial review of the decision of such agencies. National 
Bank of Washington, et al. v. District of Columbia, 85 U. S. 
App. D. C. 187,176 F. 2d 62. 

Point 3 of appellees’ brief, beginning at page 13 thereof, 
starts out with one of the few bits of candor in the brief—the 
admission that the BZA is granted discretion to determine 
the necessity for, and the effect upon the neighborhood of, a 
parking lot. Appellees then devote one and one-half pages 
to the expression of opinions and conclusions of appellees’ 
counsel, for which absolutely no authority is cited, legal or 
factual. It deserves no reply. 

The fourth argument in appellees’ brief is ingenious even 
though baseless. The most amazing thing about it is that, 
apparently, the trial court was impressed with one aspect 
of the proposition that, allegedly, the allocation of 50 park¬ 
ing spaces to Members of Congress was the prime motiva¬ 
tion of the BZA in authorizing the special exception, and 
that, moreover, it might involve questions of “ public policy 
and noxious precedent.” It is no more unusual that Con¬ 
gress, through the Committee on House Administration, 
should be interested in parking facilities for itself, its em¬ 
ployees and its visitors, than should any other body, public 
or private, and if, in exchange for the allotment of 50 spaces, 
with an attendant 24 hours a day and without the expendi¬ 
ture of public funds therefor or for surfacing, lighting, 
landscaping, etc., it relinquishes a lease which its represen¬ 
tative has negotiated, and some of its members recommend 
to a zoning authority that permission to establish a parking 
lot should be granted, such action should not be viewed with 
suspicion, nor characterized as against public policy or as 
establishing either an improper motive or a 1 ‘noxious pre¬ 
cedent”. The record herein clearly establishes that the 
Sergeant-at-Arms of the House of Representatives had 
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already negotiated for and obtained an option for a lease 
from the owners of the property in question when the pros¬ 
pective private operators of the parking lot first became 
interested therein (App. 12,13, 43); and that, in considera¬ 
tion of the relinquishment of any rights held under the lease 
(as yet unexecuted), the prospective private operators 
agreed, in the event they were successful in obtaining per¬ 
mission to establish a parking lot, to provide certain spaces 
for use by Congress (App. 13, 82, 44)—not any particular 
members thereof. 

By quoting one paragraph from a lengthy resolution in¬ 
troduced in the House of Representatives, and stating mere¬ 
ly that it is pending before the House, counsel for appellees 
has created a false impression. The resolution, which is 
printed in full in the appendix to this Reply Brief, was 
undoubtedly introduced at the suggestion of a resident of 
the area in question, was referred to the Committee on 
House Administration, and, according to Congressional 
records, although submitted as far back as January 1954, 
was never even discussed in Committee before the House 
adjourned in August. 

Point 5 of appellees’ brief, beginning at page 21, concerns 
the question of substantial evidence. What is or what is 
not substantial evidence cannot be ascertained by reading 
one-sided and garbled summaries of what witnesses al¬ 
legedly testified. Pages of printing could be employed to 
point out the misstatements and biased conclusion con¬ 
tained in pages 21-27 of appellees’ brief. Particularly is 
this true concerning the testimony of Captain Broderick of 
the Capitol Police, (App. 93-98) and the casual, almost 
facetious, reference in the record (App. 116) to a possible 
caving of the railroad tunnel. Special mention must also be 
made of the last sentence in the first full paragraph on page 
24 of appellees ’ brief, which is also very misleading. There¬ 
in appellees describe the area in question as a first-class 
residental district and say that the parking lot described as 


11 


“a money-making scheme, a commercial enterprise”, should 
not be allowed to intrude into the neighborhood. Although 
appellees may consider the area as first-class residential, 
the fact of the matter is that according to the zoning regula¬ 
tions and maps of the District of Columbia it appears as a 
residential 60 C area. In such an area the zoning regula¬ 
tions provide for the following uses: dwellings, apartment 
houses, flats, tenements, hotels and commercial uses pertain¬ 
ing to or which are appropriate adjuncts to hotels, lodgings 
or boarding houses, churches, private clubs, fraternities, 
lodges, hospitals, sanitariums and clinics for human beings, 
transportation rights of way, and many other uses. (Ap¬ 
pellants ’ brief 9-12). As for the remainder of point 5, these 
appellants prefer, as they did in their original brief, to 
point to the record itself as the best argument in support of 
the proposition that on all the evidence there was more than 
a rational basis for the administrative action. If there was, 
as appellants earnestly believe and assert, then the trial 
court was without power to upset it, however he may have 
differed with the conclusion reached by the Board. 

In connection with this point, however, as well as the third 
and eighth points and some of the matter contained in the 
seventh point in appellees’ brief, 1 these observations are 
pertinent: 

The provisions in part 2 of the zoning regulations under 
which an appeal for a special exception was made in this 
case, contains the limitation, “When such use is found to 
be reasonably necessary or convenient to the neighborhood, 
and not to interfere unreasonably with the most appropriate 
use of neighboring property under the zone plan.” The at¬ 
tack on the action of the BZA alleges that there could be no 
such finding since the people living in the neighborhood 
testified that they did not need or want a parking lot. The 
fallacy in this contention is, of course, that the “neighbor- 

1 Points in appellees’ brief not specifically replied to herein were found to 
contain nothing not fully briefed in the original brief of these appellants, or 
to be completely innocuous. 



hood” is not limited to the residences nearby but to the 
whole of the area, including the non-residential portion 
thereof—the United States Capitol and the Office Buildings 
of the United States Senate and the United States House of 
Representatives—one of the trinity which makes up, with 
the Executive and the Judiciary, the Government of the 
United States of America, of which the District of Columbia 
is the seat. The very existence of the District of Columbia 
is dependent upon its designation as the seat of government. 
And it cannot be gainsaid that, whatever may be the situa¬ 
tion of the appellees and their length of residence in the 
“neighborhood”, the Congress and the Houses thereof, hav¬ 
ing first met in the City of Washington in November 1800, 2 
are definitely not‘ ‘ newcomers ’ 9 to the area. Moreover, it is 
submitted, a Federal Court in Washington can take judicial 
notice that the number of employees and visitors to Capitol 
Hill has increased many-fold in the thirty-four years since 
the zoning law was passed and the various zones originally 
laid out in 1920. 

As far back as 1933 these ideas were expressed by the 
Supreme Court, and if it had had the instant case before it 
the language used could not have been more appropriate. In 
O’Donoghue v. United States , 289 U. S. 516, 538, the Court 
said: 


“ (T)here is no mere linking of the legislative pro¬ 
cesses'to the disposal and regulation of the public 
domain—the landed estates of the sovereign— 
within which transitory governments to tide over 
the periods of pupilage may be constituted, but an 
unqualified grant of permanent legislative power 
over a selected area set apart for the enduring pur¬ 
poses of the general government, to which the ad¬ 
ministration of purely local affairs is obviously 
subordinate and incidental. The District is not an 
‘ephemeral’ subdivision of the ‘outlying dominion 
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of the United States,’ but the capital—the very 
heart—of the Union itself, to be maintained as the 
‘permanent’ abiding place of all its supreme de¬ 
partments, and within which the immense powers 
of the general government were destined to be ex¬ 
ercised for the great and expanding population of 
forty-eight states, and for a future immeasurable 
beyond the prophetic vision of those who designed ' 
and created it.” (Emphasis supplied.) 

Vernon E. West, 

Corporation Counsel, D. C., 
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83d CONGRESS 
2d Session 


H. RES. 414 


IN THE HOUSE OF REPRESENTATIVES 
January 21, 1954 

Mr. Short submitted the following resolution; which was 
referred to the Committee on House Administration 


RESOLUTION 

Whereas a parking problem exists for Members and em¬ 
ployees of the House of Representatives, which problem 
is not confined to the House of Representatives but is 
general throughout most of the metropolitan area of 
the District of Columbia; and 

Whereas the late Sergeant at Arms of the House of Repre¬ 
sentatives, with the approval of the House Committe on 
Administration, negotiated a lease with the Real Estate 
and Improvement Company of Baltimore City and the 
Washington Terminal Company, for the use of appro¬ 
ximately thirty-four thousand square feet of space in 
square 692, located in the southeast section of the Dis¬ 
trict of Columbia, immediately south of the Old House 
Office Building, and adjacent to the Congressional 
Hotel, for the sum of $1 per year, and the payment of 
annual taxes in the amount of $800, for the purpose of 
establishing an additional parking lot for the exclusive 
use of Members and employees of the House of Repre¬ 
sentatives ; and 

WTiereas it was subsequently determined that an expendi¬ 
ture of approximately $10,000 would be required by the 
House of Representatives in order to establish such 
parking lot and that the House of Representatives has 
failed to approve the expenditure of such sum for such 
purpose; and 




16 


Whereas a group of private individuals agreed to assume the 
previously mentioned lease from the late Sergeant at 
Arms of the House of Representatives and to establish a 
commercial parking lot consisting of one hundred and 
thirty-six parking spaces on the property in question 
and to grant free parking privileges on fifty of such 
spaces to the House of Representatives, assuming that 
the Board of Zoning Adjustment for the District of 
Columbia would grant a zoning variance which would 
permit the establishment of a commercial operation on 
the property which is presently zoned residential; and 
Whereas numerous individuals, including Members of Con¬ 
gress, employees of the Congress and other citizens have 
purchased property in the immediate neighborhood of 
or immediately adjacent to the commercial parking lot 
proposed to be established, and have spent large sums 
of money in the restoration and beautification of such 
residential property, which property would suffer seri¬ 
ous financial depreciation in the event of the establish¬ 
ment of a commercial parking lot on the area in ques¬ 
tion; and 

Whereas said private individuals applied for a zoning vari¬ 
ance, which variance was granted on October 1, 1953, 
over the unanimous protest of adjacent property own¬ 
ers, thereby making it possible for appropriate permits 
for said commercial venture to be issued; and 
WTiereas said property owners appealed the ruling of the 
Board of Zoning Adjustment to the United States Dis¬ 
trict Court for the District of Columbia; and 
Whereas said court, Matthews F. McGuire presiding, on 
December 8, 1953, reversed the order of the District 
Board of Zoning Adjustment stating, in part: 

“The Board starts out on a false premise. It pro¬ 
ceeded on what it apparently regarded as the desire, if 
not the fiat, of the Congress for a change. Actually, 
the Congress had no desires in this matter. It was 
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willing to accept presumably what might come its way 
but it took care to take no affirmative action. 

“A subcommittee of the House became concerned 
with the parking problem generally in the area sur¬ 
rounding the Capitol and the then Serge&nt-at-Arms of 
that body was asked to look into the matter. The net 
result was discussion and exploration to have that in¬ 
dividual secure a lease from the owner of the lot in ques¬ 
tion—and that was all. 

“If this is to be construed as the official action of 
the Congress of the United States, then it certainly is a 
strange result to have the Congress advocating the 
granting of an exception to the zoning regulations to 
private operators of a projected parking lot which 
would house one hundred and thirty-six or more vehicles 
out of which Congress itself would only benefit by the 
appropriation of fifty places for parking out of the 
total. I have said is a very strange result apart from 
the very serious questions involved, if this indeed was 
the fact—of both public policy and noxious precedent. 

“The ‘restrictions and safeguards’ laid down by 
the Board in no way protect the residential property in 
this vicinity. A parking lot is a parking lot no matter 
how attractive in facade and appurtenances it may be 
made. The intrusion of such into this residential area 
now undergoing a great transformation for the better 
as it presently is, would do immediate violence to its 
presently zoned character as such, as the record shows, 
both now and in the foreseeable future. 

“The finding of the Board is set aside on the 
ground stated and on the further ground that it is 
arbitrary and capricious, and a mandatory injunction 
will issue giving conclusive effect to its vacation.”; and 
Whereas the House of Representatives has not requested, 
approved, or condoned, officially or otherwise, the estab* 
lishment of a commercial parking lot on the designated 



residential area in exchange for the assignment of fifty 
gratuitous parking spaces; and 

Whereas the private individuals proposing the establish¬ 
ment of the commercial parking lot have appealed the 
adverse decision of the United States District Court 
to the United States District Court of Appeals, in 
which court the matter is now pending: Now, therefore, 
be it 

1 Resolved, That the House of Representatives does 

2 hereby disassociate itself from participation or ap- 

3 proval, even as a gratuitous beneficiary, in the estab- 

4 lishment of a commercial parking lot by private pro- 

5 moters on the residential property hereintofore desig- 

6 nated; that if it be the sense of the House of Repre- 

7 sentatives that any realty not owned by the Federal 

1 Government is required by the House of Representa- 

2 tives for additional parking spaces for the use of Mem- 

3 bers and employees of the House of Representatives, 

4 that appropriate action for that purpose be instituted 

5 by the House of Representatives, to the exclusion of 

6 private commercial interests, and that prior to final 

7 decision all parties in interest be granted a reasonable 

8 opportunity to present all facts pertinent to such an 

9 undertaking. 


83d CONGRESS 
2d Session 


H. RES. 414 


RESOLUTION 

Providing that the House of Representatives 
disassociate itself from participation in or 
approval of the establishment of a commer¬ 
cial parking lot on square 692, District of 
Columbia, adjacent to the Old House Office 
Building. 


By Mr. Short 


January 21, 1954 

Referred to the Committee on House Administration 







